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THURSDAY, AUGUST 29, 2013

MORNING SESSION

THE CLERK: The matter before the Court is the Town

of North Kingstown vs the Rhode Island State Labor

Relations Board Et Al, PC13-4261. Counsel identify

themselves for the record and the party they represent.

MR. CAVAZZA: Timothy Cavazza for the Town of North

Kingstown.

MS. HOGAN: Margaret Hogan for Rhode Island State

Labor Relations Board.

MR. KINDER: Dan Kinder for the Town of North

Kingstown.

MS. WIENS: Elizabeth Wiens for the firefighters.

MR. PARKER: Matthew Parker for the Town of North

Kingstown.

THE COURT: Okay. First order of business is I made

sure that I got a nice red eye with a shot of espresso

before I took the bench after doing my homework and

reading a few cases, and I think I have some idea what I

am inclined to do in this case. But, I would like -- I

have read both memos and I'm happy to hear from the Town

first and then the Board if they wish, if they want to

amplify anything in those memos or based on discussions

in chambers, I am happy to hear anything else you have to



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2

add before I make a decision on your request for a

preliminary injunction. So, Mr. Cavazza, want to start.

MR. CAVAZZA: Yes. Thank you, your Honor. I would

like to give an opening argument, if I may, and we also

have some documents that we premarked. I think they can

come in through judicial notice. We disclosed them to

the other side.

THE COURT: They are not attached to the memo.

MR. CAVAZZA: They were not attached to the memo.

We actually dug into it in light of a comment that was

produced in a conference yesterday and turned up to be

another significant, what we believe is significant

perhaps fatal procedural detect which we have preserved

in our answer and at the Board proceeding but we were

unaware because there was never anything published. It

is a matter of having published meeting minutes.

THE COURT: Legal procedural defect. That sounds

scary.

MR. CAVAZZA: One of many, your Honor.

MS. HOGAN: I'm afraid.

THE COURT: If you think you are afraid, I'm afraid.

Let's hear it.

MR. CAVAZZA: Your Honor, at our conference

yesterday in chambers, we discussed really focused on the

likelihood of success and some of the procedural
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deficiencies that we believe exist and that is where the

conversation went yesterday.

THE COURT: Well, it was a four-prong test. If you

don't meet the first prong we are done.

MR. CAVAZZA: Correct. We would like to touch upon

a few of those points in a minute and also the additional

point that the other fatal defect that we believe exists.

Before we do so, however, we really need to

emphasize the importance of the Labor Board's decision

that we are challenging and really the shear devastation

that this will have on the Town of North Kingstown and

its tax paying residents if it is permitted to issue. We

know as we stand here today that the Board has upheld the

charge in this case they did 7/31/2013 and the charge

sought to undue the reorganization that was implemented

back on March 11, 2012. It sought back pay and back

benefits and it sought to change the current terms and

conditions of employment back to the way that they were

pre March 11, 2012.

THE COURT: Let me ask you a question, and I do read

the paper, and I actually walk out to the driveway and

pick it up and bring it back to the kitchen table and on

my third cup of coffee I'm making my way through it. I

thought I read many articles, as I live in Kent County,

that indicated Judge Stern had already set that back. So
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why is this on like a parallel track to begin it? I

thought Judge Stern said you couldn't do what you did and

ordered that the former organization be put back in

place.

MR. CAVAZZA: Your Honor, he did and we appealed it

to the Supreme Court and Supreme Court issued a stay of

that decision and order and that stay is very

significant. And, I'm going to get into that in a minute

but it is very significant in these proceedings before

your Honor.

THE COURT: So his order is stayed.

MR. CAVAZZA: His order is effectively stayed.

THE COURT: I must have missed that article.

MR. CAVAZZA: May 10, 2013, and I have -- we do have

copies of the decision for, your Honor.

THE COURT: That order was stayed so this order back

doors the stay?

MR. CAVAZZA: No, we would say that if a decision

issues, if the decision issues it would backdoor the

stay.

THE COURT: That is what I'm saying.

MR. CAVAZZA: Not decision granting the relief but

decision by Labor Board.

THE COURT: Right. The Labor Board's decision would

return us to the Judge Stern position that has been
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stayed by the Superior Court.

MR. CAVAZZA: Absolutely, your Honor.

THE COURT: All right. I'm getting it.

MR. CAVAZZA: The Union is asking in reverting to

the old system the pre March 11, 2012, system the

decision will effectively change the schedule. It will

change the hours. It will change the platoon structure

from the three platoon to four platoon system. It will

take away 10 percent paying salary increase implemented

March 11, 2012, which has corresponding 10 percent

increase on firefighters's pensions and longevity pay as

well. So in issuing a final decision in this case, the

Board will first be usurping the Town's constitutional

and statutorily delegated authority to reorganize its

Fire Department in the best interest of the community.

Second, the decision will result in the Town having to

pay millions of dollars in unrecoverable tax payer funds

in a back pay award that the Union is seeking which the

Supreme Court in its May 10th order held for this very

Town is a irreparable harm because the funds are

unrecoverable once paid.

Third, the decision will create a structural deficit

of over a million dollars in the existing town budget and

in future town budgets that will fall directly on the

backs of tax payers and in the Supreme Court's decision
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which in the next, in a moment we will get into, in

Footnote 6 from the Supreme Court notes that if we, if we

revert back to the pre March 11th, 2012, system, it will

cause the Town to incur $20,000 of overtime costs per

week. That is over a million dollars per year, your

Honor.

THE COURT: Let me ask you a question: Why couldn't

we simply, well, first of all, it is not clear to me and

I have not been able to find anything since I got the

case really yesterday and spent as much time on it as I

possibly can last night and this morning, it is not clear

to me when will the Labor Board's decision have full

force and effect legally? Would it be upon the writing

of the decision by the Board? Maybe Ms. Hogan can answer

this better than anybody. Is it upon the writing of the

decision and the filing of that decision then it becomes

effective from that moment on or the minute they say we

rule in someone's favor?

MS. HOGAN: Your Honor, thank you. The Board's

decision and order is reduced to writing. It is then

signed as an order of the Board. It becomes effective.

The 30 day appeal begins to commence from that point in

time and notice is attached to the decision identifying

that appeal period as required by law.

THE COURT: Why can't we just wait? If, assuming
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you don't prevail on your arguments preventing this

decision from issuing, the Town would not be in any

jeopardy if you appealed the Board's decision to the

Supreme Court. Right? And I assume since it addresses

virtually identical issues, you could seek a stay. You

could seek a stay first here and then if you don't get it

in Superior Court go up and see if they give you a stay.

MR. CAVAZZA: We say the decision shouldn't issue

because of the multitude of procedural defects.

THE COURT: Why are we talking about the devastating

harm because devastating harm doesn't attach until

Ms. Hogan writes, files, and gets signed the decision.

MR. CAVAZZA: Correct. But it is inevitable whether

it happens now or whether it happens in a day or 30 days,

we know what the decision is going to say, we are here

for procedural defects.

THE COURT: I thought we don't conduct preemptory

strikes and raids before the controversy has arisen.

Again, do I have an actual controversy in front of me of

that nature until the decision is issued?

MR. CAVAZZA: I believe you do.

THE COURT: If you win your argument we will not get

to that.

MR. CAVAZZA: Your Honor, we believe there is a ripe

controversy because of the procedural violations that
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have occurred, the Board has no authority under the law

to issue a decision. We cited a United States Supreme

Court case from back in the 50's upholding the Federal

District courts independent authority equitable authority

to stop the NLRB in that case, the state labor board

counterpart at that level and did so upon only finding

injury to the effected parties. So we believe that based

on the procedural and the statutory violations and the

acts that this Board took in excess of its power that the

Court has the authority to rule now.

THE COURT: Lack of an informal hearing.

MR. CAVAZZA: Lack of informal hearing.

THE COURT: Exceeded 60 days to issue a decision.

MR. CAVAZZA: Correct, your Honor. And one

additional one.

THE COURT: What is that?

MR. CAVAZZA: Failure to issue a complaint in this

case and hold a proper meeting and abide by the Open

Meetings Act when they apparently conducted a vote in

closed session to uphold the complaint which counsel for

the Board said yesterday must be done before a complaint

shall issue.

THE COURT: Is there a statutory provision requiring

that?

MR. CAVAZZA: Yes.
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THE COURT: Can you help me? Again, I just got this

yesterday. Give me some help.

MR. CAVAZZA: I was getting to that, your Honor.

THE COURT: Well, I know but I like to try to keep

it moving along.

MR. CAVAZZA: We do have copies. May I approach

your Honor?

THE COURT: Sure.

MR. CAVAZZA: We have.

THE COURT: I wish we talked about it yesterday.

Then I could have done my own independent research on it

since I just learned about it five minutes ago. I did

learn about informal hearing argument and the 60 day rule

but I didn't on this one.

MR. CAVAZZA: Your Honor, yesterday before the

hearing we had looked to see if there were meeting

minutes. We didn't see any meeting minutes either the

Board's attorney or the Union's attorney took out an

agenda of an August 2 meeting in our chambers conference

yesterday. And under the law the Board is subject to the

OMA Open Meeting Act. All meetings must have open

minutes. There must be open minutes taken in order for

the Board to meet. Even if the core Board meets in

closed session the Board must conduct open meeting in

accordance with OMA. They must take a vote to go into a
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closed executive session and when that executive session

closes they must go back into open session and report any

vote that was taken during that closed session. All

votes shall be public records under the OMA. Even if

meeting minutes are sealed, and I believe the Board's

counsel will argue that they were sealed in this case,

the act requires that a vote be taken to seal such

minutes in executive session. So, so, when the Board

reconvenes in open session, there shall immediately be a

disclosure of that closed session vote of sealing those

minutes. Here there are no minutes for the August 2,

2012, meeting open or closed.

THE COURT: I thought the meeting of July 31st was

the meeting in which a decision was made by the Board.

MR. CAVAZZA: Correct. We are talking -- we are

talking 2012, your Honor, when the complaint issued in

this case.

THE COURT: They have to have an open meeting to

announce the complaint.

MR. CAVAZZA: We were told yesterday in conference

by the Board's attorney that the Board has to act. The

Board can't act without a quorum. If it meets with the

quorum, it has to comply with Open Meetings Act and

publish an agenda and it has to publish on that agenda

what action is going to be taken, it has to publish
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meeting minutes of both closed and unless they are voted

upon to be sealed the closed minutes as well.

So in the packet --

THE COURT: What is the authority that says the

failure to do that is fatal in some way?

MR. CAVAZZA: We would argue that there has been

no --

THE COURT: I thought failure to comply with open

meetings generally resulted in fines or Attorney General

conducts an investigation and they usually I think impose

monetary fines for violation of the Open Meetings Act.

How does it nullify everything that follows which was all

public?

MR. CAVAZZA: Under Open Meetings Act there is

explicit authority for your Honor, for the Court to issue

injunctive relief and declare null and void any action of

the public body found to be in violation of the chapter.

THE COURT: So it is discretionary?

MR. CAVAZZA: It says may, your Honor.

THE COURT: So it is discretionary?

MR. CAVAZZA: Yes, your Honor. Yes.

THE COURT: What else? So you are asking me to

exercise my discretion because the initial meeting

appears to not be listed as an open public meeting that

everything that followed should be nullified?



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

12

MR. CAVAZZA: Correct, your Honor. It establishes

another defect in what is now three in this case before a

Board that doesn't even have jurisdiction.

THE COURT: Isn't it kind of cured by everything

that followed, seems to be done in a public fashion, in

accordance with the statutes that apply?

MR. CAVAZZA: We don't believe so. The informal

hearing that is required by both the statute and the

Supreme Court, it is a process that it is really a

weeding out process that the Board is able to hear the

parties informally, hear what they have to say, hear what

their cases are and then at that point they will take a

vote to either dismiss the case summarily, which they

have the option to do under 28-7-9D or according to the

Supreme Court at that point they can issue a complaint

and proceed with a formal hearing.

So, there has been a turn over in the Board from

August 12th, 2012. There was a vacant labor seat at that

time. There were, there have been recently appointed pro

labor members of this Board. This is an inherently bias

Board either way, either way the way it has been

constructed so.

THE COURT: That is very troubling when you say

something like that. You may believe that and you can

think that as a lawyer. But that is a really
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inflammatory statement that I'm sure Ms. Hogan and

Ms. Wiens wanted to jump right out of their seat and, you

know, start screaming about. You have to be careful how

you argue something like that.

Everyone may have an opinion about the Labor Board

but that has no legal significance. That has no legal

weight for me.

I have a very simple four prong test for preliminary

injunctive relief. So you would like me to somehow

subjectively believe it is a raked Board for Labor and

therefore that helps your case. I don't do that. Let me

tell you something, I don't know how I'm perceived and it

bothers me sometimes how I'm perceived. But let me tell

you, if you have a good case you win. If you have a bad

case you lose. It doesn't matter what is in front of me,

I make the call. It is a small state. You make a lot of

enemies along the way. You lose a few friends. But you

know something, I do it only one way. Give me the facts.

If you meet the four-prong test, the fact that it is

inherently or in your opinion a bias board, shouldn't be

injected into this discussion. I don't get that. I

don't like that kind of advocacy.

MR. CAVAZZA: Your Honor, if I can --

THE COURT: Doesn't make any sense to me. Let's get

to the merits to what we are here for. Is there a
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reasonable likelihood of success that there was an

informal hearing, the 60 day rule was not complied with

and in your opinion I should exercise my decision because

in the initial receipt of the complaint and announcement

of that complaint was not done legally according to you

in an open meeting.

MR. CAVAZZA: Your Honor, if I may briefly respond

because I apologize for the way my comment was taken.

The Board is constructed with three members that

represent labor, three members that represent management.

That is as far as I was saying those members are

inherently bias by their political appointments.

THE COURT: No, I understand.

MR. CAVAZZA: That is as far as my comment was

going, your Honor.

THE COURT: Bias is not -- well, so what you are

saying is a member of labor could never decide in favor

of the management and management never decides in favor

of labor? I hope that is not true. I hope we have clear

thinking open-minded people on these Boards which are

important and have incredible ramifications to the tax

payers and workers of this State. I would like to think,

I know we think that is not the case, but I try to think

more nobly until I have reason not to. I have written a

few decisions, one of which was overturned a few years
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ago, the Board, and I don't take that lightly, but that

doesn't mean every time I see a case with the Board, I'm

going to flip them. My mind is open. I'm a blank slate

so write on it. All right. What else do you want to

say?

MR. CAVAZZA: Your Honor, back to, if I may, back to

the Supreme Court's order. Because I think that is very

important. One of the prongs that we do have to prove is

irreparable harm. In that order, the Supreme Court

granted the Town a motion to stay both mandatory

preliminary injunction issued by Superior Court Judge

Stern and a Rule 54B final judgment issued by Judge

Stern. In that order we have copies. The Court found

that the Town would suffer irreparable harm if forced to

spend additional unrecoverable funds to firefighters.

But it also found that firefighters would not suffer

substantial harm if status quo were maintained. And

specifically --

THE COURT: I hate to interpret you. I don't

disagree with that part of your argument. I would think

-- maybe I shouldn't. Maybe I won't think but I

understand that part of your argument, but I still think

it is premature for what is in front of me today. We

haven't even had the decision issued in effect as of yet

and you are asking me to not, basically to hand --
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literally handcuff Ms. Hogan and don't let her pick up

her pen and put her I like to call quill patent, you

know, I'm old school but put her pen to paper and get the

decision done. You are asking me not to let her do that

and I'm -- you are saying three procedural irregularities

require that. Isn't that what I'm hearing deciding that?

You are putting a lot of weight on me by when you say

$20,000 a week in overtime, it makes me cringe. If I was

a tax payer in North Kingstown, I wouldn't want that. I

don't know if it is true or not. You are saying it --

I'm not saying you are misleading me, but when you throw

out things like that I can only say that the purpose is

to shift my focus from the simple four-prong test for

preliminary injunctive relief based on where the case is

at this moment as opposed to once it is effective,

whether a court then should intervene in some fashion,

whether it be this Court or the Supreme Court, and let

that matter take its course at that time. So, I just

feel like we are, we are shifting gears a little bit and

getting ahead of ourselves.

MR. CAVAZZA: Your Honor, I will point to our

complaint and in our complaint we filed a complaint under

the APA challenging the July 31st, 2013, vote as a

decision because that is the way it has been represented.

We had a -- we had an interest, arbitration proceeding
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between these two parties where those open meeting

minutes were introduced by the Union and represented by

the Panel and there was a decision made. In, after the

July 31st, 2013, vote there was really unprecedented

behavior at least from, that we never seen in the history

of our current firm and prior firms from the Board.

THE COURT: What was the unprecedented behavior?

MR. CAVAZZA: The Board after conducting that vote

apparently immediately called the Union to inform them of

the vote, immediately called the press to inform the

press of the vote, later in the day as an afterthought

contacted us to say there had been a decision. We had an

interest arbitration proceeding where that case had been

represented as a decision and in union's or board's

papers that they submitted saying that this vote was a

determination of the Board. So, I don't know what that

vote was. If it is a decision or if it is not we have

filed an appeal to protect our client's rights within the

30 days under the APA in case it is a decision and in

case what the Union represented and in case it is

interpreted as a decision and the final written decision

that comes out is merely just something that occurs after

the decision.

THE COURT: All right. Only thing in front of me

today, I'm sounding like a broken record, but the only
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thing in front of me as far as I'm concerned based on the

discussion yesterday and the papers as I received them,

is do I issue a preliminary injunction preventing

Ms. Hogan from completing a decision on behalf of the

Board finding an unfair labor practice against the Town

of North Kingstown, that is it. That is it. All that

other stuff is to live for another day. You know, I'm on

this calendar until tomorrow. So, I'm, I will make the

call for anything that walks in the door including a new

case that walked in five minutes before I took the bench

which is why I was late taking the bench today, but that

is all that is in front of me and I think I get your

point. You have three procedural issues with whether the

decision can proceed and you want me to stop them.

MR. CAVAZZA: If I can just respond to some of the

responses that we heard yesterday.

THE COURT: Quickly.

MR. CAVAZZA: On the informal hearing. The

requirement under 27-28-7-9B 5 has been twice interpreted

by the Board, by the Supreme Court, the Union and the

Board claim that the rules and regulations were followed

and those rules and regulations called for an informal

hearing or I quote in lieu of an informal hearing some

briefing process, some informal briefing process. The

regulation we challenge is unlawful. The law mandates an
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informal hearing and nothing in lieu of an informal

hearing. The Union is correct --

THE COURT: Are you saying that would not be within

the reasonable rule making authority of an Administrative

Board to say in the appropriate circumstances you can

have an oral informal hearing or as we often do even in

bench trials or in hearings, rather than go on for a long

argument would you like to submit your argument in

writing?

MR. CAVAZZA: If the Supreme Court --

THE COURT: Why do you think that is unlawful?

MR. CAVAZZA: Because the Supreme Court has spoken

and the Supreme Court interpreted it as requiring

informal hearing and nothing in lieu of informal hearing.

If the --

THE COURT: I read those cases. I read those cases.

The cases are distinctly different on the facts than what

we are talking about here. Those were cases where the

Board or the case I'm thinking of is where the Board

simply decided the case without any hearings whatsoever

because the parties have not requested and they thought

they could go ahead and decide it. The Board said no,

even the parties don't request a hearing, you have to

have one. That is all it says. It is not the broad net

that you cast about hearings and what our Supreme Court
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thinks of them. I don't think they have spoken on this

specific issue and it may be an issue down the road for

an appeal as to whether that is an appropriate exercise

of rule making authority.

It doesn't, I have to say, offend me at this moment.

It seems reasonable. You give them the option and here

is the thing. You didn't object at that time.

My understanding is you received notice of it. You

complied with it and everybody submitted what they had to

submit and moved on. So if you didn't like it why didn't

you say we want the oral hearing.

MR. CAVAZZA: Your Honor, you are correct we didn't

object at the time. We did file it in our answer to the

Board to their complaint once the complaint issued.

THE COURT: I'm not saying you can't challenge it

ultimately but it seems now that argument doesn't have a

lot of impact with me because you seemed to be okay with

it and it was acceptable to you at the time and now we

are complaining about it. It undercuts the argument.

Next thing you want to say.

MR. CAVAZZA: On the 60-day requirement, your Honor,

the, the, in the Board's papers they point to the fact,

they say that there was never a closed hearing because

the Town filed a motion to strike after the fact. The

Town's motion to strike was a motion to strike a post
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hearing brief therefore.

THE COURT: You didn't like some of the things that

were said in the memo or brief?

MR. CAVAZZA: Right. Some things in the brief but

it was a post hearing brief. The statute 9B 5 starts the

60 day clock at the close of hearing and the receipt of

the transcript from that hearing.

THE COURT: Now the statute says complete the

hearing.

MR. CAVAZZA: Correct.

THE COURT: Those are the words.

MR. CAVAZZA: Correct.

THE COURT: But, custom, practice the way we really

do this work as lawyers and judges, is it in a hearing is

concluded, but stuff keeps coming in, post hearing memos,

briefs, whatever we want to call them, motions, motion to

strike, objections, a judge or a board can't make a

decision until all that dust settles. Right? Don't you

agree?

MR. CAVAZZA: I would make --

THE COURT: It keeps the record open. It keeps --

maybe it is not the most artful way to write that section

of the statute, when you say complete the hearing because

it sounds like the last witness is called, people rest,

the case is over. Well, sometimes it is but in this
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case, there was a flurry of pleadings after that,

motions, objections and things and then when that

settled, the decision was made, the Board made a

decision. So, wouldn't it be a reasonable interpretation

to say that language under these circumstances was

satisfied when the outstanding post hearing motions were

heard, resolved and the Board made its decision? Isn't

that when the clock would start ticking?

MR. CAVAZZA: I think it is an interpretation. I

think the statute says at the close of the hearing and

they specifically refer to the transcript from that

hearing. So, I think the legislature was talking about

the actual formal hearing that you are in, when it

closes. The transcript is then issued. The difference I

would draw --

THE COURT: Let me ask you this: If that is true

and so then now Ms. Hogan believes that is, that is the

rule, now I have to stop writing my decision and in the

meantime you filed a motion to strike some of the things

they argued in their brief? How does she and the Board

work through that when she is under a time constraint

simultaneously to be writing a decision and we don't know

if they can accept something you said in a brief or not?

How in the world do you do that?

MR. CAVAZZA: I think they do exactly what they do
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in the minutes of July 31st meeting, they said we never

sanctioned this motion so we are not even going to

consider it. They said you have to ask our permission to

file a motion and apparently we never asked, I wasn't

aware of that, but we never asked their permission to

file a motion. So in denying the motion they said we are

not even going to consider your motion so the motion

never factored into, should have never factored into this

process. It said, the Board's minutes say that it was

not sanctioned and therefore would not be considered and

reply brief was not considered either.

THE COURT: Anything else?

MR. CAVAZZA: Finally, your Honor, on the 60-day

limit, the Union or and the Board in their case cited to

Judge Cresto's decision which interpreted this, this very

provision.

THE COURT: I read it.

MR. CAVAZZA: And, we will argue that that decision

came out before the Supreme Court decided Local 400 which

we cited at length in our papers the following year and

that decision is significant. It upheld its earlier

decision that shall means shall in that provision but in

doing so --

THE COURT: But shall, they were talking about

hearings not the 60 day rule.
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MR. CAVAZZA: Correct. But they employed the

statutory Canon that said with respect to 9B 5 and 9D we

will not render this statute any terms or clauses in

these provisions to be meaningless.

THE COURT: Right.

MR. CAVAZZA: It is a decision is permitted to be

issued after 61 days or a year down the road, the

provision that says --

THE COURT: But you give words their plain and

ordinary meaning, we know often quoted rule statutory

construction and I'm trying to figure out the plain and

ordinary meaning of complete the hearing before an

administrative board which allows post trial, post

hearing motions and filings and invited briefs which were

then objected to. So, I understand, I get the point, but

I mean you do agree that the Supreme Court of Rhode

Island has not spoken specifically to the 60-day rule

within that provision.

MR. CAVAZZA: Absolutely. Absolutely, your Honor.

THE COURT: Okay. Just wanted to make sure we

didn't miss anything.

MR. CAVAZZA: No, we would just ask the Court to

employ the same rule of statutory construction that if 60

days means something other than 60 days it effectively

omits it from the statute.
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THE COURT: Okay.

MR. CAVAZZA: Thank you.

THE COURT: Thank you.

MR. CAVAZZA: We ask these documents regarding the

open meetings portion, we believe you can take judicial

notice of these.

THE COURT: Cindy, do you want me to have them

marked in some way?

MR. CAVAZZA: We have premarked them.

THE COURT: You have a set? Place those in the

file.

MS. WIENS: I don't want to belabor the point

anymore. I think you understand the issues but there are

a few misrepresentations that I have to correct and if I

didn't I would kick myself.

THE COURT: Okay.

MS. WIENS: First, the Board decision last month was

unanimous. So even the management people that are

supposed to be bias towards management voted in favor of

finding of the ULP here. The other thing I wanted to

correct is Judge Stern's decision finding that this was

an illegal ordinance and illegal implementation was

stayed by the Supreme Court. And the reason it was

stayed if you read their decision is because they said it

is the Labor Board that is supposed to determine what
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terms and conditions of employment continue after

expiration, it is not a court. That is the reason it was

stayed. So, going to the Labor Board right now does not

circumvent that stay. And finally I just want to say, we

don't know what the decision is going to say. It may not

change the platoon structure back. It may award back

pay. It may not. At this point it is premature to

assume that it is going to be all bad for the Town.

Although, I hope it is. But I think you are right, we

have -- we have to wait and see what the decision says

before we go through this process. Thank you.

THE COURT: Ms. Hogan, anything you want to add?

MS. HOGAN: I do, your Honor. And I have several

documents with me in response to our discussion yesterday

in chambers.

The three statutes or procedural fatal defects or

whatever you want to call them I would like to addressee

them seriatim. The first one being the failure to

conduct an informal hearing. As we laid out in our

papers, the Board indeed did conduct an informal hearing

through the auspices of its administrator. We highlight

the statutory authority for the Board's agent to act at

the Board's direction in constructing these proceedings.

We also point to the rule which has been duly promulgated

and published in that the administrator will make the



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

27

determination as to whether or not the informal hearing

will conduct the parties coming in and sitting around the

table chatting or whether that takes the form of written

documents.

The history for the Court, just so you know, that

particular rule was promulgated in response to two

things: One was severe reduction in staffing and two the

fact that the administrator broke her writing arm one

year. And, we needed to find a way to have those

proceedings conducted in an alternative manner. What we

found as a result of that instead of the administrator --

excuse me administrator trying to reduce to writing the

thought of the parties in her own words, it made more

sense to have the written statements coming directly from

the parties. And that has worked well and, in fact,

there has been no objection.

We have a letter submitted and I provided copies,

and it shouldn't be a surprise because they are offered

by the plaintiffs, July 26, 2012, and this is after the

statements had been submitted. And the Union had

actually requested the Union to forego a formal hearing

and just find him guilty. We of course did not do that.

And in responding to the Union's motion the Town filed a

letter highlighting the fact that the Board has set forth

a specific process for the adjudication of unfair labor



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

28

practice charges. That process initially allows for

informal oral hearing or submission of written statements

in lieu of the, or informal hearing process and they cite

the Board's rule. The parties complied with Rule 7021 in

early July 2012 by each submitting a written statement of

the facts.

The rule defining the process further provides that

if after the statement of the facts the Board determines

that a complaint shall issue, the matter shall be

scheduled for formal hearing as soon as possible. So

they readily acknowledged that they had their opportunity

to submit their informal statements.

They made no complaint whatsoever that they felt

they needed to come in and talk in person as opposed to

submitting their informal statements and, so I believe,

quite frankly, and as I said in my papers that the

statements that have been made to this Court in the

pleadings that there was no informal hearing have been

deliberating misleading the Court. There absolutely was

an informal hearing process. They are well aware of it

and they acknowledged it and participated in it. So I

quite frankly believe that count of the complaint is

brought in bad faith.

The second item relative to the 60 day, make your

decision within 60 days. Once again the statute does not
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define the conclusion of the hearing. In practice the

Board has always had the opportunity to have the parties

file briefs and for the Board to consider those. There

is an interesting dichotomy, if you will, or problem with

our statutes, actually there are several problems with

our statutes but one of our statutes, this particular one

talks about the receipt of the transcript. In other of

our statutes it actually directs the Board not to order

the transcript until after an appeal has been filed. So

we have taken the position that that latter statute

doesn't make much sense and we order the transcript upon

the conclusion of witnesses so the parties have the

transcripts to write the briefs and the Board has the

transcripts in order to determine the case. So, for

those reasons, it is no surprise to these parties who are

Mr. Kinder in particular is a well-seasoned practitioner

in front of the Labor Board and there is no surprise

there would be briefs in this case.

In addition to which, the plaintiffs actually asked

for an extension of time in connection with filing the

brief. And so it seems unfair to me for them to come

into this Court and allege that the clock started ticking

on the Labor Board when we finished the last witness out

of the chair, when they are requesting and being granted

a two-week extension of time to complete their briefs in
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this matter. I would like to submit those particular two

documents.

THE COURT: You can give them to my clerk.

MS. HOGAN: Thank you. That is the first one and

that is the second one. The third issue, and I have my

own separate issue but in light of what we talked about

yesterday, but third issue is the so called failure to

comply with Open Meetings Act. The Board normally does

not meet in the month of July because of vacation

schedules and whatnot. When this matter came in and was

informally concluded on July the 9th then the matter

needed to then move to the next stage and that is does

the Board issue a complaint.

Our next regularly scheduled meeting wasn't until I

believe the end of August that year. In light of the

fact, pardon me, that there were firefighters whose

schedules had been changed and all of the rest of it, we

moved up and we had a special meeting on August 2nd.

That agenda I believe has been produced, actually it is

in the proceedings or the filing that my brother just

made.

They are making much ado about nothing. But, let's

get to the absence of meeting minutes for that executive

session. Those minutes are sealed, your Honor, as you

might imagine. We have the authority under statute to go
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into closed session when we make any determinations as to

violation of law. That is what we did and we issued the

complaint on the same day August 2nd in writing to the

parties.

So, we are not required to unseal those minutes. In

fact, our Board takes a very proactive stance in

unsealing minutes and unlike many other boards and

commissions we regularly have on our agenda the unsealing

of minutes from certain dates in the past because once a

case has been finality concluded in Court we believe

there is no more reason for those minutes to remain

permanently sealed. So we routinely unseal minutes and

our administrator keeps track of what is to be unsealed

next because that matter is still pending, not even here

but other jurisdictions those minutes remain sealed at

the present time. So there is no violation of the Open

Meetings Act at all, let alone one that would require

this Court to exercise discretion to throw out a year's

worth of proceedings that the parties participated in.

Finally relative to the Board's timeliness or

untimeliness, your Honor was a little perturbed I guess

was my impression.

THE COURT: But I backed up quickly.

MS. HOGAN: You did. I --

THE COURT: I stood corrected. I get these things
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in a flash --

MS. HOGAN: I just want to point out to the Court

and I have filings --

THE COURT: It seems to take a long time. Look at

how fast I work.

MS. HOGAN: You are amazingly fast. We have three

attorneys entered appearances in this case. Elizabeth

Wiens represented the Union and during the time frame

that this matter was pending she requested 12 business

days to be excused from our calendar. Mr. Gursky

similarly requested 16 days over the course of a year.

THE COURT: Wow.

MS. HOGAN: Mr. Kinder however requested 107 days

and was granted those days, some of which were medical;

34 of those were medical related.

THE COURT: Now you are making me feel bad.

MS. HOGAN: Balance of that were others. And in

addition I have our administrator here in the courtroom

today. She can offer additional testimony that upon the

conclusion of hearings she meets with the parties to

secure additional dates.

THE COURT: Let me say this, if I knew what you just

told me, I'm not as dumb as I look.

MS. HOGAN: I understand, your Honor.

THE COURT: I probably would not have said what I
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said being where I am and not knowing that, wouldn't you

think it took longer than you would like it to take?

MS. HOGAN: Absolutely.

THE COURT: And now you satisfied me that it wasn't

certainly driven by the Board.

MS. HOGAN: It was not.

THE COURT: And I appreciate you letting me know

that.

MS. HOGAN: I needed to get that on the record.

THE COURT: It is on the record and the judge stands

corrected.

MS. HOGAN: Thank you, your Honor. I'm going to

submit those correspondence as well they are compilations

of the correspondence going to the Board seeking those

excusals.

THE COURT: I did say that in the privacy of our

chambers. I didn't go on the street corner and start

saying the Labor Board is slow. I'm going to have a

complex.

MS. HOGAN: However, if you recall, you did direct

me to go back and tell them.

THE COURT: Privately.

MS. HOGAN: Sorry.

THE COURT: I didn't call the Journal. The Journal

is not in the courtroom, are they?
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MS. HOGAN: I don't know.

MR. CAVAZZA: Your Honor, I object to these on

relevance grounds, the court excusals that happened

during the hearing because the --

THE COURT: It is really not an issue. That was

just a little conversation and I backed off verbally. It

is not part of this case.

MS. HOGAN: That is your Honor's discretion.

THE COURT: Keep that out. People, you know,

people, you have given me a very satisfactory explanation

why it took so long. I don't quarrel with it. I'm fine

with it. If I knew all that, as I said, I wouldn't have

brought it up.

MS. HOGAN: And finally, your Honor, relative to the

claim that the Board's decision on July 31st is a final

decision, I think the Board's statutes as well as the APA

are very clear in that a decision must be issued in

writing about finding some fact and conclusion of law, no

stranger to your Honor, and then we are required by law I

forget what subsection it is, we are required to notify

the parties of their appellate rights and attach that

notice to the back of our decision which we do.

That has not issued yet and it will not issue until

such time as I can stay at home and write it and have the

Board sign it. It is our position, one other issue that
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was raised was that they were told that the motions were

not considered in the minutes. It says, the draft

minutes, which have not been reviewed by the Board as of

yet. The draft minutes say that the motions were denied

and that the party had not been allowed to -- and not

requested the permission to file them. The reason that

is actually written like that, and it is probably not

clear, is because the Board took the position, and I

believe quite rightly so, is that these were not motions

to strike and this was a reply brief with a different

heading and reply briefs were not authorized. And so

while they were read, they were also denied. And with

that I would rest, your Honor. Thank you.

MR. CAVAZZA: If I may make a couple brief brief

comments.

THE COURT: Please make it brief.

MR. CAVAZZA: One is that the main comment is about

the Supreme Court's order. Nowhere in that order does

the Court say that the Labor Board has any jurisdiction,

that the decision doesn't even mention the Labor Board's

name. The likelihood of success in that decision is

because Superior Court lacked jurisdiction. That is the

likelihood of success. I have copies of the case for

your Honor, but it is cited in the decision.

THE COURT: I accept your representation.
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MR. CAVAZZA: And our challenge to the Open Meetings

Act, we have no doubt that there was a closed meeting.

There has to be under the law an open meeting in order

for there to be a closed meeting and then there has to be

a continued open meeting to report any votes taken during

that closed meeting.

So while I respect that the closed minutes may still

be sealed, there was no open meeting to go into executive

session. There was no open meeting to report any votes

taken during executive session and if those minutes were

actually sealed there were no open minutes reporting that

there was a vote to seal those records in open session.

So that is, that is the extent of what we are claiming

there is a violation under the Open Meetings Act, your

Honor. Thank you.

THE COURT: The plaintiff, Town of North Kingstown

is before this Court seeking immediate equitable relief

in the form of a preliminary injunction. The Town seeks

to enjoin and restrain the State labor relations board

from issuing its final decision that the Town engage in

an unfair labor practice related to its firefighters and

those firefighters are members of the International

Association of Firefighters Local 1651.

The facts underlying the complaint filed before the

board are set forth in case number capital letters ULP,
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6088.

The standard for considering the issuance of a

preliminary injunction is well established by our Supreme

Court. The Town, the Plaintiff must establish a

reasonable likelihood of success on the merits of the

underlying claim. Also the Town, which is the moving

party must establish that it will suffer irreparable

harm, harm that is imminent in nature.

Also, the Court must balance the equities and the

hardships to the respective parties and also consider the

public interest in deciding whether to grant a requested

relief. And finally, the Court must determine whether

the requested relief will reserve the status quo.

The Town asserts that the Labor Board failed to

follow express statutory procedural requirements related

to unfair labor practices as set forth in 28-7-9 Sub b

Subsection 5. Specifically the Town claims first that

the Board failed to hold an informal hearing in the

unfair labor practice case at issue. Secondly, the Board

failed to render a timely decision, that is a decision

within 60 days of the completion of the hearing. And

then this morning to the Court's surprise, the Town has

put forward a third claim of error by the Board and that

there was a violation of the Open Meetings Law back on

August 2, 2012, which I believe was the initial meeting
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of the Board with respect to this complaint.

The Town does concede that any action that might be

considered by this Court with respect to an open meetings

violation is discretionary in nature. There is no

question that the requirement of an informal hearing and

the 60 day time period for a decision are clearly

requirements set forth in 28-7-9 Subsection b Subsection

5.

The defendant State Labor Relations Board counters

the Town's arguments as follows: The Board asserts that

it did, in fact, hold the equivalent of an informal

hearing under the authority conferred which Rhode Island

General Law 28-7-8 and Rule 9.01.7 of the Board's own

rules and regulations.

The Board apparently delegates the informal hearing

process to its administrator who pursuant to Rule 9.01.7

decides whether there will be an oral informal hearing or

the submission of written statements in lieu of an oral

hearing.

In this case the evidence establishes that the

relater of the latter option, that is the written

submission option was chosen. This choice was

communicated to and followed by the parties without

complaint or objection.

Regarding the expiration of 60 day time requirement
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for issuance of a decision by the Board, the Court is

mindful of the statutory language which states "the final

decision shall be rendered by the Board within 60 days

after the hearing on the charges or petition is completed

and a transcript of the hearing is received by the

Board."

The Court finds that it need not reach a conclusion

as to whether the applicable 60 day time frame is a

mandatory or directory time frame. It appears undisputed

that the presentation of witnesses concluded on May 7,

2013.

The transcript was received electronically on

May 9th and by mail on May 15th the Town asserts that

based on these facts a decision was required on or about

July 14th and any decision issued thereafter is

ultravirus.

The Board argues that upon the close of evidence May

7th the Board requested written briefs which were filed

on June 28th. Counsel for the Board today also indicated

that an extension was requested by the Town with respect

to their filing of the brief which was granted. These

filings were followed with a series of pleadings, a

motion to strike by the Town which apparently has also

been characterized as a reply brief that was followed by

an objection to that motion or reply brief by the Board
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and then there was something called a reply to the

objection filed by the Town.

The Board then met to make its decision in this case

on the unfair labor practice claim on July 31st, 2013.

The Board takes the position that the hearing was

"completed," as that term is used 28-7-9 subsection b,

subsection 5 on July 31st. Thus, the 60 days has yet to

expire.

Applying the well known and generally accepted rules

of statutory construction, that is that words in the

statute be given their plain and ordinary meanings if

possible, this Court finds that the Board's

interpretation as to when this hearing was completed is

reasonable and appropriate under the circumstances before

the Court. Therefore, the 60 days has not expired as of

this moment.

The Court also finds with respect to the open

meetings, the alleged violation, it is not completely

clear to me exactly what transpired back in 2012 in

August, but the Court finds even if that meeting was not

posted and conducted as an open meeting, I think it is

more a technical violation. It is not offensive to the

Court to the extent that I think it would void any

actions taken by the Board thereafter from that point on.

Even if there was that violation it appears that
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everything else was done in conformity with statute and

all of the open meetings required by the Board were

conducted in that fashion. So the Court declines an

invitation to exercise its discretion as to that

violation.

So based on those findings and conclusions and based

upon the memoranda and arguments presented today this

Court concludes that the informal hearing requirement was

met by the Board.

And, the plaintiff's claim that the 60-day rule has

been violated has been premature. The plaintiff has

failed to establish the first required prong for

preliminary injunction that is there is a reasonable

likelihood of success on the merits of its complaint and

accordingly its request for a preliminary injunction is

denied.

I would suggest that the decision be completed over

the next 30 days, I think that is about the time

outstanding. Okay.

MS. HOGAN: Thank you, your Honor.

MR. CAVAZZA: Thank you.

THE SHERIFF: All rise.

* * * * * * * * * *
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